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NOTICES 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
DEPARTMENT  OF  LABOR 
Pension  and  Welfare  Benefit  Programs 
EMPLOYEE  BENEFIT  PLANS 

Pendency  of  Proposed  Class  Exemption  In¬ 
volving  the  Transfer  of  Individual  Life 
Insurance  Contracts  to  Employee  Benefit 
Plans 

Notice  is  hereby  given  of  the  pendency 
before  the  Department  of  Labor  and  the 
Internal  Revenue  Service  (hereinafter 
collectively  referred  to  as  the  Agencies) 
of  a  proposed  class  exemption  from  the 
restrictions  of  sections  406 (a)  and  406 
«b)  (1)  and  (2)  of  the  Employee  Retire¬ 
ment  Income  Seciu'ity  Act  of  1974  (the 
Act)  and  from  the  taxes  imposed  by  sec¬ 
tion  4975(a)  and  (b)  of  the  Internal  Rev¬ 
enue  Code  of  1954  (the  Code),  by  reason 
of  section  4975(c)(1)(A)  through  (E) 
of  the  Code,  for  the  sale,  transfer,  or  ex¬ 
change  of  individual  life  insurance  con¬ 
tracts  for  their  cash  surrender  value  to  a 
defined  contribution  plan  as  defined  in 
section  3(34)  of  the  Act  and  section  414 
(i)  of  the  Code  or  to  an  employee  wel¬ 
fare  benefit  plan  as  defined  in  section  3 
(1)  of  the  Act  by  plan  participants  or 
by  an  employer  any  of  whose  employees 
participate  in  the  plan  (the  employer). 
This  exemption  is  proposed  pursuant  to 
section  408(a)  of  the  Act  and  section 
4975(c)  (2)  of  the  Code,  and  in  accord¬ 
ance  with  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  PR  18471, 
April  28,  1975)  and  Rev.  Proc.  75-26, 
1975-1  C.B.  722. 

The  Agencies  have  on  file  the  follow¬ 
ing  applications  which  request  individual 
exemptions  for  the  sale  of  individual  life 
insurance  contracts  to  a  plan  from  its 
participants  or  from  an  employer: 


Name  Number 

Hunton,  WilUams,  Qay  &  Gibson _  D-056 

St.  John’s  Anesthesia  Associates, 

P.C.,  Pension  Plan  and  Trust _ I  D-213 

Crosby  &  Henry,  Inc.  Profit  Sharing 

Plan _ _ _  0-331 

Southwest  Factories,  Inc.  Profit 

Sharing  Plan _  D-361 

Martin  W.  Dann,  M.D.,  P.A .  D-361 

Norcliffe  E.  Brown _  D-379 

HawXins,  Brydon  and  Swearenger, 

P.C.  Pension  Plan  and  Trust _  D-420 

R.  L.  Palender,  D.D.S.,  Inc.  Profit 

Sharing  Plan  and  Trust _  D-427 

St.  Iiouis-Clayton  Orthopaedic 
Group,  Inc.  Profit  Sharing  Plan  & 

Trust  _  D-449 

William  T.  Adams,  A  Medical  Cor¬ 
poration  Profit  Sharing  Plan  & 

Trust _  O  467 

Quinn,  Gent,  Buseck  ft  Leemhuis, 

Inc.  Profit  Sharing  Trust _  D-493 

M  ft  W  Tool  Co _ _  0-810 

National  Heat  ft  Power  Co.,  Inc _  D-811 

Taylor,  Knudson  ft  Lum _  D-612 

Gordon  G.  Bennett,  DMD,  M.D., 


Donald  A.  Gragen,  M.D _  D-639 

Rosenthal  ft  Herman,  P.C.  Em¬ 
ployees’  Retir^nent  Plan _  D-666 

Shrewsbury  Pizzarla,  Ino.  Pension 

Plan  and  Trust _  0667 

Gary  Levinson,  M.D.,  A  Professional 
Corporation,  Profit  Sharing  Re¬ 
tirement  Plan _  D  676 


Name  Number 

Panlaqua  Medical  Ltd.  Pension  Plan 

and  TYust _  D-681 

Northeast  Missouri  Assoc.,  Inc _  0-897 

Dr.  Carreno  Associated _  0-623 


The  applications  for  individual  exemp¬ 
tion  contain  cfunmon  representations, 
which  are  summarized  below,  with  re¬ 
gard  to  the  transaction  described  in  the 
proposed  class  exemption.  All  transac¬ 
tions  referred  to  in  the  Individual  exemp¬ 
tion  applications  will  be  exempted  if  they 
satisfy  the  terms  and  conditions  of  the 
class  exemption.  Interested  persons  are 
referred  to  the  applications  on  file  with 
the  Agencies  for  the  complete  represen¬ 
tations  of  the  applicants. 

Under  the  provisions  of  section  3.04 
of  ERISA  Proc.  75-1  and  Rev.  Proc.  75- 
26,  an  application  for  an  Individual  ex¬ 
emption  would  not  ordinarily  be  con-' 
sidei-ed  separately  if  a  class  exemption 
which  would  encompass  the  transaction 
described  in  the  application  for  an  in¬ 
dividual  exemption  is  under  considera¬ 
tion  by  the  Agencies.  Accordingly,  the 
Agencies  are  notifying  directly  each  ap¬ 
plicant  for  an  indMdual  exemption  listed 
below  of  the  fact  that  such  applicant’s 
application  is  not  being  considered  sep¬ 
arately  from  this  class  exemption  and 
that,  following  the  disposition  of  this 
proposed  class  exemption  such  applica¬ 
tion  would  ordinarily  be  closed  and, 
therefore,  such  applicant’s  comments 
with  respect  to  this  clsuss  exemption  are 
sought  by  the  Agencies. 

Summary  of  Representations.  1.  Plan 
participants  would  incur  hardship  or 
economic  loss  if  the  exemption  is  not 
granted  because  they  may  be  denied  the 
Increased  Insured  death  benefits  that 
may  have  been  available  in  the  life  in¬ 
surance  contracts  transferred  to  the 
plan.  In  addition,  the  plan  would  incur 
the  increased  costs  Involved  in  purchas¬ 
ing  new  life  insurance  policies.  These 
costs  may  include  substantial  initial  sales 
commissions  and  higher  premium  pay¬ 
ment  rates  than  those  paid  personally 
by  participants  or  employers  on  pre¬ 
viously  purchased  policies.  If  new  policies 
are  purchased,  minimal  cash  values  will 
accrue  to  the  benefit  of  participants  in 
the  early  years  of  such  policies.  This 
may,  in  certain  types  of  plans,  ultimately 
result  in  a  smaller  amoimt  of  plan  assets 
being  available  for  retirement  benefits, 
or  retirement  benefits  being  set  at  a  low¬ 
er  level. 

2.  The  rights  of  the  plan  participants 
and  beneficiaries  will  be  protected  be¬ 
cause  the  death  benefits  provided  by  the 
life  Insurance  policies  will  be  payable  to 
thb  beneficiaries  designated  by  the  plan 
pai-ticlpants. 

3.  The  individual  life  insurance  con¬ 
tracts  shall  be  transferred  for  their  cash 
surrender  value  which  is  easily  deter¬ 
minable  at  any  time  during  the  life  of 
the  policy. 

4.  Prior  to  the  enactment  of  the  Act, 
the  sale,  transfer  or  exchange  of  individ¬ 
ual  life  Insurance  contracts  from  par- 
tlciiiants  and  employers  to  plans  was  a 
common  practice. 

Section  3.01  'of  ERISA  Procedure  75-1 
and  Rev.  Proc.  75-26  provide  that  the 


Agencies  may  initiate  an  exemption  pro¬ 
ceeding  on  their  own  motion.  Section 
408(a)  of  the  Act  and  section  4975(c)  (2) 
of  the  Code  provide  that  the  Agencies 
may  not  grant  an  exemption  unless  they 
find  that  such  exemption  is,  inter  alia 
administratively  feasible.  There  have 
been  a  substantial  number  of  applica¬ 
tions  filed  seeking  individual  exemptions 
for  transactions  of  the  subject  type,  but 
no  individual  applicant  or  association 
or  organization  representing  parties  in 
interest  or  disqualified  persons  with  re¬ 
spect  to  such  transactions  has  requested 
a  class  exen^tion.  However,  due  to  the 
apparent  lack  of  potential  for  abuse  in 
such  transactions  and  because  it  appears 
to  be  administratively  feasible  to  do  so, 
the  Agencies  on  their  own  motlcm  have 
determined  to  group  such  applications 
in  a  class  and  to  publish  notice  of  an 
appropriate  proposed  class  exemption  for 
comment. 

In  making  their  determination  to  pro¬ 
pose  the  subject  class  exemption  on  their 
own  motion,  the  Agencies  have  assumed 
the  existence  of  certain  facts  and  situ¬ 
ations.  These  assumptions,  summarized 
below,  are  based  in  part  on  representa¬ 
tions  contained  in  applications  for  indi¬ 
vidual  and  class  exemptions  relating  tc 
similar,  but  not  identical  transactions ' 
and  on  knowledge  acquired  by  the  Agen¬ 
cies  In  the  course  of  their  administration 
of  the  Act  and  the  Code.  The  Agencies, 
however,  request  the  comments  of  in¬ 
terested  persons  with  respect  to  the  cor¬ 
rectness  of  these  assumptions. 

>See,  American  Connell  on  Life  Insurance 
(0-231)  class  exemption  application  and  the 
following  individual  applications  - 


Name  Number 

McElhinney  ft  Kirk,  Inc.  Pen¬ 
sion  Plan., _  D-167 

Provident  Life  and  Accident  In¬ 
surance  Company _  D-167 

Office  Systems,  Inc.  Pension 

Trust . - .  D-179 

The  Bishopric  Products  Com¬ 
pany  Pension  Plan  #1 _  D-212 

WIPO,  Inc.  Pension  Plan _  D-219 

Maher  Terminals  Pension  Plan.  D-254 
B  ft  L  Disposal  Pension  Plan 

Trust  _  D-285 

Reno  Disposal  Pension  Plan 

Trust _  D-28e 

First  National  Bank,  Evergreen, 

Xknployees’  Pension  Trust _  D-337 

Security  Life  Prototype  Retire¬ 
ment  Plan  C  (as  adopted  by 

Golden  State  Bank) _  D-338 

Pension  Plan  and  TTust  of  Art 
Theater  Guild,  Inc.  and  Affi¬ 
liates _ _ D-357 

Rinaldi  Press  Inc.  Employees 

Pension  Plan _  D-388 

Data-Deeign  Laboratories  Re¬ 
tirement  Pension  Plan _  D-398 

Lee  Air  Conditioners,  Inc., 

Thrfft  and  Profit  Sharing 

Plan _  D-403 

Gibson  Employees  Pension 

Plan _ D^13 

Blackihawk  Foundation  Com¬ 
pany.  Inc.  Pension  Plan _  D-42C 

Retirement  Plan  for  the  Em¬ 
ployees  of  West  Texas  Equip¬ 
ment  Company _  D-429 

Cory’s  Gasoline  Stations,  Inc 
Pension  Plan  and  Pension 

’Trust  Agreonent _  D-4S8 

International  Travel  BixAers 

Inc.  Employees’  Pension  Plan.  D-614 
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Many  pension  and  profit-sharing 
plans,  particularly  those  of  small  em¬ 
ployers,  provide  a  pre-retirement  death 
benefit  through  the  purchase  of  Individ¬ 
ual  life  insurance  contracts  issued  on 
the  hves  of  plan  participants.  On  re¬ 
tirement,  the  cash  surrender  value  of 
the  policies  may  be  supplemented  by 
monies  accumulated  on  the  participants’ 
behalf  in  a  side  or  auxiliary  fund  main¬ 
tained  imder  the  plan. 

Often,  plan  participants  already  own 
individual  life  insurance  contracts  on 
their  own  lives  when  they  become  plan 
participatnts  or  when  the  trustees  de¬ 
termine  to- fund  benefits,  in  whole  or 
in  part,  through  individual  life  insur¬ 
ance  contracts.  In  addition,  it  is  not 
uncommon  for  employers  to  maintain 
individual  life  insurance  contracts  on 
the  lives  of  employees  who  are  partici¬ 
pants  in  the  employer’s  retirement  plan. 

Prior  to  the  enactment  of  the  Act.  it 
was  common  for  participants  and  em¬ 
ployers  to  sell  or  otherwise  transfer  such 
contracts  to  their  defined  contribution 
plans.  This  does  not  appear  to  have  been 
a  common  practice  for  defined  benefit 
plans.  Accordingly,  the  proposed  ex¬ 
emption,  if  granted,  would  be  limited  to 
cases  where  the  policies  are  sold  or  oth¬ 
erwise  transferred  to  defined  contribu¬ 
tion  plans  by  parties  in  interest  or  dis¬ 
qualified  persons  for  the  cash  surrender 
value  of  the  policy  (the  amount  the 
owner  would  receive  if  the  owner  sur¬ 
rendered  the  policy  to  the  issuing  insur¬ 
ance  company) .  The  Agencies  request 
the  comments  of  interested  persons  as  to 
the  unavailability  of  the  proposed  class 
exemption  with  respect  to  defined  benefit 
plans;  whether  there  is  a  need  for  an 
exemption  for  transactions  involving  de¬ 
fined  benefit  plans;  and  the  conditions 
and  safeguards  under  which  such  an  ex¬ 
emption  would  be  appropriate. 

■The  proposed  exemption  relates  not 
only  to  the  prohibitions  contained  in 
section  406(a)  of  the  Act  and  sections 
4975(c)  (1)  (A)  through  (D)  of  the  Code, 
but  also  to  the  prohibitions  contained  in 
section  406(b)  (1)  and  (2)  of  the  Act 
and  section  4975(c)(1)(E)  of  the  Code 
Inasmuch  as  some  of  the  parties  who 
might  be  transferring  such  insurance 
contracts  may  be  fiduciaries  with  respect 
to  the  plans.  Tlie  proposed  exemption, 
if  granted,  will  be  effective  January  1. 
1975. 


Name  Number 

Profit  Sharing  Trust  of  Hynson, 

Wescott  &  Dunning  Inc.  Em¬ 
ployees  - D-518 

James  P.  Gills,  M.D.,  P.A.  Pen¬ 
sion  Trust _  D-540 

Pension  Plan  and  Trust  of  Fam¬ 
ily  Dollar  Stores,  Inc _  D-552 

Short-Orlando  &  Associates 

Pension  Plan _  D-5d4 

George  A.  Dean,  MX)..  Howard 
B.  Schwartz,  MD.,  P.C.  Pen¬ 
sion  Trust _  l>-565 

Boston  Precision  Parts  Co.,  Inc. 

Employees'  Pension  Trust.  _  D-588 

Ihe  Nielsen  Uthographlng 
Company  Employees'  Proflt- 

Shailng  Retirement  Plan _  D-588 

Myers  Group,  me.  Retirement 
Plan . D-591 


A  question  has  been  raised  under  sec¬ 
tion  406(a)  (1)  of  the  Act  and  section 
4975(c)  (1)  of  the  Code  as  to  whether  a 
participant  or  an  employer  may  con¬ 
tribute  an  individual  life  insurance  con¬ 
tract  to  a  plan  in  lieu  of  or  in  conjunc¬ 
tion  with  its  normal  cash  contribution. 
'The  class  exemption  set  forth  below  is 
not  intended  to  reflect  a  decision  on  this 
question  by  the  Agencies.  Rather  the 
class  exemption  is  proposed,  in  part,  to 
eliminate  the  uncertainty  that  may  exist 
in  this  area  and  the  adverse  effects  to 
plans  and  their  participants  and  bene¬ 
ficiaries  that  may  be  caused  by  such  un¬ 
certainty.  Thus,  to  the  extent  that  such 
a  contribution  is  a  prohibited  transac¬ 
tion.  the  exemption  sets  forth  certain 
conditions  imder  which  individual  life 
insurance  contracts  may  be  ccmtributed 
to  a  plan. 

It  should  be  noted  that  the  propo.«ed 
exemption  does  not  provide  any  relief 
from  or  relaxation  of  the  requirement.s 
set  forth  in  section  401(a)(4)  of  the 
Code.  In  order  for  a  plan  to  qualify  under 
section  401(a)  of  the  Code,  section  401 
<a)(4)  of  the  Code  provides  that  the 
contributions  or  benefits  provided  under 
such  plan  must  not  discriminate  either 
in  form  or  in  operation  in  favor  of  em¬ 
ployees  who  are  officers,  shareholders,  or 
highly  compensated.  A  condition  has 
been  included  in  the  proposed  exemption 
imposing  a  similar  non-discrimination 
requirement  for  employee  welfare  bene¬ 
fit  plans  which  desire  to  purchase  life 
insurance  contracts  from  plan  partici¬ 
pants. 

Further,  it  should  be  noted  that  under 
section  408(d)  of  the  Act  no  exemption 
may  be  granted  under  section  408(a)  of 
the  Act  for  transactions  of  the  type  de¬ 
scribed  herein  between  a  plan  and  cer¬ 
tain  persons  such  as  an  owner-employee 
as  defined  in  section  401(c)(3)  of  the 
Code,  or  a  shareholder  employee  as  de¬ 
fined  In  section  1379  of  the  Code.  This 
pending  class  exemption  is  intended, 
however,  to  be  applicable  to  such  persons 
for  purposes  of  section  4975  of  the  Code. 

The  individual  applicants  propose  that 
notice  of  the  exemption  requests  be  pro¬ 
vided  to  aU  present  participants  in  their 
individual  plans  in  the  form  of  a  written 
summary  and  description  of  the  trans¬ 
action.  However,  because  all  participants 
under  defined  contribution  plans  could 
conceivably  be  considered  interested 
persons,  the  only  practical  form  of  notice 
is  publication  in  the  Federal  Register. 

Income  Tax  Consequences.  For  Fed¬ 
eral  income  tax  purposes,  the  value  of  an 
insurance  policy  is  not  the  same  as,  and 
may  exceed,  its  cash  surrender  value. 
See  Rev.  Rul.  59-195,  1959-1  C.B.  18. 
The  Federal  income  tax  consequences  of 
such  a  transfer  must  be  determined  in 
accordance  with  generally  applicable 
rules. 

General  information.  The  attention  of 
interested  persons  is  directed  to  the 
following; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  imder 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 


disqualified  person  with  respect  to  a  plan 
to  which  the  exempticm  is  applicable 
from  certain  other  provisions  of  the  Act 
and  the  Code,  Including  any  prohibited 
transaction  provisions  to  wWch  the  ex¬ 
emption  does  not  apply  and  the  general 
fiduciary  responsibility  provisions  of 
section  404  of  the  Act  which,  among 
other  things,  require  a  fiduciary  to  dis¬ 
charge  his  duties  respecting  the  plan 
solely  in  the  interest  of  the  plan’s  par¬ 
ticipants  and  beneficiaries  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor 
does  it  affect  the  requhement  of  section 
401(a)  of  the  Code  that  a  plan  must  op¬ 
erate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries. 

(2)  The  pending  exemption,  if  granted, 
will  not  extend  to  transactions  prohibited 
under  section  406(b)  (3)  of  the  Act  and 
section  4975(c)(1)  (F)  of  the  Code. 

(3)  Before  an  exemption  may  be 
gi*anted  under  section  408(a)  of  the  Act 
and  section  4975(c)  (2)  of  the  Code,  the 
Agencies  must  find  that  the  exemption 
is  administratively  feasible,  in  the  inter¬ 
est  of  the  plan  or  plans  and  of  their 
participants  and  beneficiaries,  and  pro¬ 
tective  of  the  rights  of  participants  and 
beneficiaries  of  such  plan  or  plans. 

(4)  The  pending  exemption,  if  granted, 
will  be  supplemental  to,  and  not  in  dero¬ 
gation.  of  any  other  provisions  of  the  Act 
and  the  Code,  including  statutory  exemp¬ 
tions  and  transitional  rules.  Further¬ 
more.  the  fact  that  a  transaction  is  sub¬ 
ject  to  an  administrative  or  statutory 
exemption  or  transitional  rule  is  not  dis¬ 
positive  of  whether  the  transaction  is  in 
fact  a  prohibited  transaction. 

(5)  If  granted,  the  pending  class  ex¬ 
emption  will  be  applicable  to  a  particular 
transaction  only  if  the  transaction  satis¬ 
fies  the  conditions  specified  in  the  class 
exemption. 

( 6 )  The  applications  for  exemption  re¬ 
ferred  to  herein  are  available  for  public 
inspection  at  the  Freedom  of  Informa¬ 
tion  Reading  Room,  Internal  Revenue 
Service,  Room  1565,  1111  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20224, 
and  at  the  Public  Documents  Room  of 
the  Pension  and  Welfare  Benefit  Pro¬ 
grams,  Room  N-4677,  U.S,  Department 
of  Labor.  200  Constitution  Avenue  N.W., 
Washington,  D.C.  20210. 

All  interested  persons  are  invited  to 
submit  i^Titten  comments  on  the  pend¬ 
ing  class  exemption  set  forth  herein.  In 
order  to  receive  consideration,  such  com¬ 
ments  should  be  received  by  the  Internal 
Revenue  Service  on  or  before  Febru¬ 
ary  22,  1977.  In  addition,  any  interested 
person  may  submit  a  written  request  that 
a  hearing  be  held  relating  to  the  pending 
class  exemption.  Such  written  request 
must  be  received  by  the  Internal  Revenue 
Service  on  or  before  February  22.  1977, 
and  should  state  the  reasons  for  such 
person’s  request  for  a  hearing  and  the 
nature  of  such  person's  interest  in  the 
pending  class  exemption. 

All  written  comments  and  all  requests 
for  a  hearing  (preferably  six  copies) 
should  be  address^  to  Internal  Revenue 
Service,  Employee  Plans  Division,  Pro- 
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liibited  Transactions  Staff,  Washington, 
DC.  20224,  Attention:  E:EP:PT.  All 
such  comments  will  be  made -part  of  Uie 
record,  and  will  be  available  for  public 
inspection  at  the  Freedom  of  Informa¬ 
tion  Reading  Room,  Internal  Revenue 
Service,  Room  1565,  1111  Constitution 
Avenue  N.W.,  Washington,  D.C.  20224 
and  at  the  Public  Dociunents  Room  of 
the  Pension  and  Welfare  Benefit  Pro¬ 
grams,  Room  N-4677,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Pending  Exemption.  Based  on  the  ap¬ 
plications  and  assumptions  hereinabove 
described  the  Agencies  have  under  con¬ 
sideration  the  granting  of  the  following 
class  exemption,  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in  accord¬ 
ance  with  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  PR  18471, 
April  28,  1975)  and  Rev.  Proc.  75-26, 
1975-1  C.B.  722  so  that,  effective  Jan¬ 
uary  1,  1975,  the  restrictions  pf  sections 
406(a)  and  406(b)  (1)  and  (2)  of  the 
Act  and  the  taxes  Imposed  by  section 
4975  (a)  and  (b)  of  the  Code,  by  reason 
of  section  4975(c)(1)  <A)  through  (E) 
of  the  Code,  shall  not  apply  to  the  trans¬ 
fer  of  an  individual  life  insurance  con¬ 
tract  to  a  plan  from  a  plan  participant 
on  whose  life  the  contract  was  issued 
or  to  the  transfer  of  an  individual  life 
Insurance  contract  to  a  plan  from  an 
employer  of  plan  participants  who  con¬ 
tributes  an  individual  life  insurance  con¬ 
tract  with  respect  to  such  participant’s 
life  to  the  plan,  provided  that: 

1.  The  plan  is  a  defined  contribution 
plan  within  the  meaning  of  section  3(34) 
of  the  Act  and  section  414(i)  of  the  Code 
or  is  an  employee  welfare  benefit  plan 
within  the  meaning  of  .section  3(1)  of 
the  Act. 

2.  The  plan  pays  or  exchanges  no  more 
than  the  cash  surrender  value  for  the 
contract. 

3.  Such  transfer  does  not  involve  any 
contract  which  is  subject  to  a  mortgage 
or  similar  lien  which  the  plan  assumes. 

4.  Such  transfer  does  ont  contravene 
any  provision  of  the  plan  or  trust  docu¬ 
ment. 

5.  With  regard  to  any  plan  which  is  an 
employee  welfare  benefit  plan,  such  plan 
must  not,  with  respect  to  such  sale,  dis¬ 
criminate  in  form  or  in  operation  in 
favor  of  plan  participants  who  are 
officers,  shareholders,  or  highly  com¬ 
pensated  employees. 

Signed  at  Washington,  D.C.,  this  14th 
day  of  January,  1977. 

Donald  C.  Alexander, 
Commissioner  of  Internal  Revenue. 

William  J.  Chadwick, 
Administrator  of  Pension  and 
Welfare  Benefit  Programs, 
V.S.  Department  of  Labor. 
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EMPLOYEE  BENEFIT  PLANS 

Pendency  of  Proposed  Class  Exemption 
Involving  the  Transfer  of  Individual  Life 
Insurance  Contracts  and  Annuities  From 
Employee  Benefit  Plans  to  Plan  ParticK 
pants  (Application  No.  D-281) 

Notice  is  hereby  given  of  the  pend¬ 
ency  before  the  Department  of  Labor  and 
the  Internal  Revenue  Sen'ice  (herein¬ 
after  collectively  referred  to  as  the 
agencies)  of  a  proposed  class  exemption 
from  the  restrictions  of  sections  406(a) 
and  406(b)  (1)  and  (2)  of  the  Em¬ 
ployee  Retirement  Income  Security  Act 
of  1974  (the  Act)  and  from  the  taxes 
imposed  by  section  4975  (a)  and  (b) 
of  the  Internal  Revenue  Code  of  1954 
(the  Code),  by  reason  of  section  4975 
(c)(1)  (A)  through  (E)  of  the  Code, 
for  the  sale  of  individual  life  insm- 
ance  contracts  and  annuities  by  em¬ 
ployee  benefit  plans  to  plan  participants 
insured  under  such  policies  for  the  cash 
surrender  value  of  such  policies.  No  ex¬ 
emption  is  being  propo.sed  for  the  sale 
of  such  contracts  or  annuities  by  plans 
to  employers.  The  Agencies  request  the 
comments  of  interested  persons  as  to 
the  unavailability  of  the  proposed  class 
exemption  with  re.spect  to  the  sale  of 
insurance  contracts  or  annuities  by  plans 
to  employers:  whether  there  is  a  need 
for  an  exemption  for  such  transactions; 
and  tlie  conditions  and  safeguards,  under 
which  an  exemption  for  such  transac¬ 
tions  w’ould  bs  appropriate. 

Thus  exemption  is  proposed  pursuant 
to  section  408(a)  of  the  Act  and  section 
4975'c)<2)  of  the  Code,  and  in  accord¬ 
ance  with  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28,  1975)  and  Rev.  Proc.  75-26, 
1975-1  C.B.  722.  It  is  based  upon  the  rep¬ 
resentations  contained  in  the  appllcaticm 
for  class  exemption  filed  by  the  American 
Council  of  Life  Insurance  (Application 
No.  D-281) .  Numerous  iq>plications  have 
also  been  received  for  Individual  exemp¬ 
tions  covering  transactions  of  the  type 
described  in  this  proposed  class  exemp¬ 
tion.’ 


'  Applications  have  been  received  from: 
McElbinney  A  Kirk,  Inc.  Pension  Plan,  D-1S7: 
Provident  Life  and  Accident  Insurance  Com¬ 
pany,  D-167:  Office  Systems,  Inc.  Pension 
Trust,  D-179:  Tbe  Bishopric  Products  Com¬ 
pany  Pension  Plan  No.  1,  D-212:  WIPO,  Inc. 
Pension  Plan,  D-219;  Maher  Terminals  Pen¬ 
sion  Plan,  D-264;  B  A  L  Disposal  Pension 
Plan  Trust,  D-285;  Beno  Disposal  Pension 
Plan  Trust,  D-286;  First  National  Bank,  Ever¬ 
green,  Employees*  Pension  Trust,  D-837;  Se¬ 
curity  Life  Prototype  Retirement  Plan  C  (as 
adopted  by  Oolden  State  Bank) ,  D-338:  Pen- 
.sion  Plan  and  Trust  of  Art  Theater  Guild, 
Inc.  and  Affiliates,  D-367;  Rinaldi  Press  Inc. 
Employees  Pension  Plan,  D-388;  Data-Deslgn 
Laboratories  Retirement  Pension  Plan,  D-398; 
Lee  Air  Conditioners,  Inc.,  Tluift  and  Profit 
Sharing  Plan,  D-403;  Gibson  Employees  Pen¬ 
sion  Plan,  D-413:  Blackhawk  Foundation 
Company.  Inc.  Pension  nan,  D-426;  Retire¬ 
ment  Plan  for  the  Employees  of  West  Texas 


All  such  transactions  will  be  exempted  i< 
they  satisfy  the  terms  and  condition.s 
of  the  proposed  class  exemption.  Under 
the  provisions  of  section  3.04  of  ERISA 
Proc.  75-1  and  Rev.  Proc.  75-26,  an  ap¬ 
plication  for  an  individual  exemption 
would  not  ordinarily  be  considered  sep¬ 
arately  if  a  class  exemption  which  would 
encompass  the  transaction  described  in 
the  application  for  an  Individual  ex¬ 
emption  is  under  consideration  by  tlie 
Agencies.  Accordingly,  the  Agencies  are 
notifying  directly  each  applicant  for  an 
individual  exemption  listed  in  footnote  1 
of  this  proposed  class  exemption  of  the 
fact  that  such  applicant’s  application  is 
not  being  considered  separately  from 
this  class  exemption,  and  that,  follow¬ 
ing  the  disposition  of  this  proposed  class 
exemption,  such  application  would  or¬ 
dinarily  be  closed,  and,  therefore,  such 
applicant’s  comments  with  respect  to 
this  class  exemption  are  sought  by  the 
Agencies. 

Summary  of  Representations.  ’The 
American  Council  of  Life  Insurance  (the 
’’applicant”)  requested  a  class  exemption 
with  respect  to  all  sales  of  individual 
life  insurance  policies  or  annuity  policies 
(or  portions  thereof)  by  employee  pen¬ 
sion  benefit  plans  to  participants  who  are 
insured  under  the  policies  in  situations 
where  the  policies  would  otherwise  be 
surrendered  by  the  plan.  The  exemption 
would  be  limited  to  cases  in  which  a  pol¬ 
icy  is  sold  to  a  participant  party-in¬ 
interest  or  disqualified  person  for  the 
cash  surrender  value  of  the  policy  (the 
amount  the  plan  would  receive  if  it  sur-" 
rendered  the  policy  to  the  insurance 
company)  and  would  cover  not  only  the 
prohibitions  contained  in  section  406(a) 
of  the  Act  and  4975(c)(1)  (A)  through 
(D)  of  the  Code  but  also  the  prohibition 
contained  in  sections  406(b)  (1)  and  (2) 
of  the  Act  and  4975(c)(1)(E)  of  the 
Code,  inasmuch  as  s(xne  of  the  partici¬ 
pants  who  might  purchase  such  insur¬ 
ance  contracts  or  annuities  may  be  fidu¬ 
ciaries  with  respect  to  the  plan  Involved 
’The  cash  position  of  the  plan  would  not 
be  affected  in  any  manner  by  whether 
the  policy  would  be  sold  to  the  partici¬ 
pant  or  surrendered  to  the  insurance 
company.  The  requested  exemption 
would  be  effective  January  1, 1975 


Equipment  Company,  D-429;  Cory's  Gasoline 
Stations,  Inc.  Pension  Plan  and  Pension  Trust 
Agreement,  D-438;  International  Travel 
Brokers  Inc.  Employees’  Pension  Plan,  D-814; 
Profit  Sharing  Trust  of  Hynson,  Westcott  A 
Dunning  I>-518:  James  P.  Gills,  M.D.,  P.A. 
Pension  Trust,  D-540;  Pension  Plan  and 
Trust  of  Family  Dollar  Stores,  Inc.,  D-662: 
Short-Orlando  A  Associates  Pension  Plan. 
D-664:  George  A  Dean,  MD..  Howard  B. 
SchwartE,  MD.,  P.C.  Pension  Trust,  D-S86; 
Boston  Precision  Parts  Co..  Ine.  Employees' 
Pension  Trust,  D-688:  The  Nielsen  Litho¬ 
graphing  Company  Employees’  Profit-Sharing 
Retirement  Plan,  D-680:  and  Myers  Group, 
Inc.  Retirement  Plan,  D-S61. 
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The  applicant,  which  states  that  it  is 
a  trade  association  with  a  membership 
of  378  life  insurance  companies  wbidi, 
in  the  aggregate,  account  for  90  percoit 
of  the  life  insurance  force  in  the  United 
States  and  hold  99  percent  of  the  assets 
cf  insured  pension  plans,  has  made  the 
following  representations  in  support  of 
its  applicatitm  for  exemption: 

Many  p>ension  and  profit  sharing  plans, 
particularly  those  of  small  «nployers,  are 
funded  in  whole  or  in  part  by  the  pur¬ 
chase  of  individual  life  insurance  or  an¬ 
nuity  policies  on  the  lives  of  the  plan’s 
participants.*  For  example,  one  very  com¬ 
mon  method  of  funding  a  defined  bene¬ 
fit  pension  plan  which  includes  a  pre¬ 
retirement  death  benefit  is  for  the  plan 
to  purchase  a  life  insurance  policy,  pro¬ 
viding  the  prescribed  level  of  death  bene¬ 
fits,  on  the  life  of  each  participant.  On 
retirement,  the  cash  value  of  the  policy, 
supplemented,  if  necessary,  by  monies 
from  a  side  or  auxiliary  fund  maintained 
under  the  plan,  is  used  to  provide  the 
retirement  benefits  called  for  under  the 
plan. 

However,  there  are  various  situations 
under  which  the  plan  will  not  continue 
the  ix>llcy  in  effect  until  retirement.  His¬ 
torically,  many  plans  have,  in  these  situ¬ 
ations,  permitted  the  insured  participant 
to  purchase  the  policy  (or  a  portion 
thereof)  instead  of  the  plan  surrendering 
it. 

A  common  reason  why  a  participant 
may  want  to  piuxhase  a  policy  from  a 
plan  and  keep  it  in  force  cm  his  own  is  to 
preserve  any  life  insurance  protection 
provided  by  the  policy  in  a  case  where 
he  has  a  medical  impairment  and  may 
be  currently  uninsurable  or  would  be 
otherwise  imable  to  r^lace  that  insur¬ 
ance  in  the  open  market  at  standard 
rates.  In  the  case  of  aimuity  contracts 
with  no  life  insurance  protection,  a  pur¬ 
chase  may  be  desirable  from  the  par¬ 
ticipant’s  standpoint  in  order,  for  ex¬ 
ample,  to  preserve  a  valuable  contract 
option  that  may  no  longer  be  available 
or  to  avoid  a  higher  first  year  expense 
loading  that  would  be  payable  if  he  pur¬ 
chased  a  new  policy. 

Two  examples  of  situations  where 
plans  commonly  permit  participants  to 
purchase  policies  on  their  lives  are : 

Example  1.  A  participant  terminates  serv¬ 
ice  without  vested  rights  or  with  only  par¬ 
tially  vested  rights.  He  may  be  permitted  to 
purchase  the  policy  for  its  cash  value  or.  if 
he  is  partially  vested,  for  the  portion  of  the 
cash  value  in  which  he  has  no  vested  rights. 
If  he  does  not  purchase  the  policy,  the  plan 
will  surrender  it  and  apply  the  proceeds  (in 
excess  of  those  in  which  the  participant  is 
vested)  under  the  forfeiture  provisions  of 
the  plan. 

Example  2.  A  plan  decides  to  convert  its 
funding  method  from  individual  policies  to 
a  group  contract.  Participants  may  be  per¬ 
mitted  to  purchase  the  individual  policies 
on  their  lives  for  the  cash  value.  Otherwise, 

-It  is  noted  that  life  insurance  contracts 
may  be  purchased  by  a  plan  qualified  under 
section  401  (a)  of  t^e  Code  only  to  the  extent 
that  the  pre-reUrraaent  death  benefit  pro¬ 
vided  by  the  plan  is  incidental  to  its  primary 
benefit.  See  i  1.401-1  (b)  (1)  (1)  of  the  Income 
Tax  Regulations. 


the  plan  win  suirendw  the  policies.  In  either 
event;  the  monies  derived  from  the  surrender 
or  sale  of  the  Individual  contracts  will  be 
transferred  to  the  group  contract.* 

Because  such  sales  of  pedicles  by  plans 
to  participants  recur  <m  a  continuous 
basis,  there  have  undoubtedly  been  sales 
of  the  type  described  prior  to  the  date  of 
the  ai^licatlon. 

If  the  exemption  is  not  granted,  cer¬ 
tain  plan  participants  will  lose  valuable 
life  insurance  protection  or  other  bene¬ 
fits  which  cannot  be  replaced  in  the  open 
market  either  because  the  participant  is 
medically  impaired  or  the  options  are  no 
longer  available.  Because  a  policy  sale 
subject  to  the  exemption  may  be  made 
only  in  a  situation  where  the  plan  would 
otherwise  surrender  the  policy  and  the 
measure  of  the  required  consideration  is 
based  on  an  objective  standard — the  cash 
surrender  value  which  is  stated  in  the 
policy — the  plan  will  be  in  precisely  the 
same  financial  position  whether  the  sale 
is  made  or  the  policy  is  surrendered  by 
the  plan. 

Because  all  participants  under  indi¬ 
vidual  policy  pension  and  profit  sharing 
plans  conceivably  could  be  considered  in¬ 
terested  persons,  the  only  practical  form 
of  notice  is  publication  in  the  Federal 
Register. 

It  should  be  noted  that  the  proposed 
exemption  does  not  provide  any  relief 
from  or  relaxation  of  the  requirements 
set  forth  in  section  401(a)(4)  of  the 
Code.  In  order  for  a  plan  to  qualify 
imder  section  401(a)  of  the  Code,  section 
401(a)  (4)  of  the  Code  provides  that  the 
contributions  or  benefits  provided  \mder 
such  plan  must  not  discriminate  either 
in  form  or  in  operation  in  favor  of  em¬ 
ployees  who  are  ofiBcers,  shareholders,  or 
highly  compensated.  A  condition  has 
been  includ^  in  the  proposed  exemption 
imposing  a  similar  non-discriminatiem 
requirement  for  employee  welfare  benefit 
plans  which  desire  to  make  sales  of  life 
insurance  contracts  or  annuities  to  plan 
participants. 

Further,  it  should  be  noted  that  imder 
section  408(d)  of  the  Act  no  exemption 
may  be  granted  imder  section  408(a)  of 
the  Act  for  a  transactiem  of  the  tjT>e 
described  herein  between  a  plan  and 
certain  persons,  such  as  an  owner- 
employee  as  defined  in  section  401(c)  (3) 
of  the  Code,  or  a  shareholder  employee, 
as  defined  in  section  1379  of  the  Code. 
This  pending  class  exemption  is  intend¬ 
ed,  however,  to  be  applicable  to  such 
persons  for  purposes  of  section  4975  of 
the  Code. 

Income  Tax  Consequences.  For  Feder¬ 
al  income  tax  purposes,  the  value  of  an 
insurance  policy  is  not  the  same  as,  and 
may  exce^,  its  cash  surrender  value. 
See  Rev.  Rul,  59-195,  1959-1  C.B.  18. 

*  Other  examples  of  situations  where  plans 
commonly  permit  participants  to  purchase 
policies  on  their  lives,  which  were  set  forth 
In  other  applications  for  exemption,  and 
which  would  be  covered  by  the  terms  of  the 
proposed  exemption  If  the  conditions  set 
forth  therein  are  met,  are  convMslon  of  the 
funding  medium  of  a  plan  from  Insurance  to 
another  funding  medium  and  the  termina¬ 
tion  of  a  plan. 


Therefore,  for  Federal  income  tax  pur¬ 
poses,  a  purchase  of  an  insurtmee  policy 
at  its  cash  surrender  value  by  a  partici¬ 
pant  may  be  a  purchase  of  property  for 
less  than  its  fair  market  value.  The  Fed¬ 
eral  income  tax  consequences  to  partic¬ 
ipants  of  such  a  bargain  purchase  must 
be  determined  in  accordance  with  gen¬ 
erally  applicable  rules.  Any  inemne  real¬ 
ized  by  a  participant  upon  such  a  pur¬ 
chase  under  the  conditions  of  this  pend¬ 
ing  class  exemption,  however,  will  not  be 
deemed  a  distribution  of  benefits  from 
the  plan  to  such  i>articiE>ant  for  purposes 
of  subchapter  D  of  Chapter  I  of  the  In¬ 
ternal  Revenue  Code  of  1954,  relating  to 
qualified  pension  ,  profit-sharing,  and 
stock  bonus  plans. 

General  Information.  The  attention  of 
interested  persons  is  directed  to  the  fol¬ 
lowing: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  498 (a)  of  the  Act  and  section 
4975(c)  (2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a  plan 
to  which  the  exemption  is  applicable 
from  certain  other  provisions  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the  gen¬ 
eral  fiduciary  responsibility  provisions 
of  Section  404  of  the  Act,  which,  among 
other  things,  require  a  fiduciary  to  dis¬ 
charge  his  duties  respecting  the  plan 
solely  in  the  interest  of  the  plan  partici¬ 
pants  and  beneficiaries  and  in  a  prudent 
fashion  in  accordance  with  section  404 
(a)  (1)  (B)  of  the  Act;  nor  does  it  affect 
the  requirement  of  section  401  (a)  of  the 
Code  that  a  plan  must  (H>erate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries. 

(2)  The  pending  exemption,  if  granted, 
will  not  extend  to  transactions  pro¬ 
hibited  under  sections  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code. 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)  (2)  of  the  Code,  the 
Department  and  the  Service  must  find 
that  the  exemption  is  administratively 
feasible,  in  the  interest  of  the  plan  and 
of  its  participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan. 

(4)  The  pending  exemption,  if 
granted,  will  be  supplemental  to,  and  not 
in  derogation  of,  siny  other  provisions 
of  the  Act  and  the  Code,  including  statu¬ 
tory  exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or  statu¬ 
tory  exemption  or  transitional  rule  is 
not  dispositive  of  whether  the  transac¬ 
tion  is  in  fact  a  prohibited  transaction. 

(5)  If  granted,  the  pending  class 
exemption  will  be  applicable  to  a  par¬ 
ticular  transaction  only  if  the  transac¬ 
tion  satisfies  the  conditions  specified  in 
the  class  exemption. 

•  (6)  The  applications  for  exemption 
referred  to  herein  are  available  for  pub¬ 
lic  inspection  at  the  Freedom  of  Infor- 


FCOERAL  REGISTER,  VOL.  42,  NO.  14 — FRIDAY,  JANUARY  21,  1977 


4038 

niation  Reading  Room,  Internal  Revenue 
Service,  Room  1565,  1111  Constitution 
Avenue,  N.W„  Washington,  D,C.  20224 
and  the  Public  Dociunents  Room  of  Pen¬ 
sion  and  Welfau«  Benefit  Programs, 
Room  N -4677,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Washing¬ 
ton,  D.C. 20210. 

All  Interested  persons  are  invited  to 
submit  written  comments  on  the  pend¬ 
ing  class  exemption  set  forth  herein.  In 
order  to  receive  consideration,  such  com¬ 
ments  must  be  received  by  the  Depart¬ 
ment  on  or  before  February  22,  1977.  In 
addition,  pursuant  to  section  408(a)  of_ 
the  Act  and  section  4975(c)  (2)  of  the 
Code,  Uie  Department  and  the  Service 
are  required  to  offer  an  opportunity  for 
a  public  hearing  where  a  pending  exemp¬ 
tion  relates  to  section  406(b)  of  the  Act 
and  section  4975(c)  (1)  (E)  or  (P)  of 
the  Code.  Any  Interested  person  may 
submit  a  written  request  that  a  hearing 
be  held  relating  to  the  pending  class 
exemption.  Such  written  request  must  be 
received  by  the  Department  on  or  before 
February  22,  1977  and  should  state  the 
reasons  for  such  person’s  request  for  a 
hearing  and  the  nature  of  such  person’s 
Interest  in  the  pending  class  exemption. 

S  An  -written  comments  and  aU  requests 
lOT  a  hearing  (preferably  six  copies) 
should  be  addressed  to  Pension  and  Wel- 


NOTICES 

fare  Benefit  Programs,  Room  C-4526, 
U.S.  Department  of  Labor,  Washlngtem, 
D.C.  20216,  Attention:  Application  No. 
D-281.  AU  such  comments  and  all  re¬ 
quests  for  hearing  will  be  made  part  of 
the  record  and  will  be  available  for  pub¬ 
lic  inspection  at  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefit 
Programs,  Room  N-4677,  200  Constitu¬ 
tion  Avenue,  NW.,  Washington,  D.C. 
20210,  and  the  Freedom  of  Information 
Reading  Room,  Internal  Revenue  Serv¬ 
ice,  Room  1565,  1111  Constitution  Ave¬ 
nue,  NW.,  Washington,  D.C.  20224. 

Pending  Exemption.  Based  on  the  ap¬ 
plication  herein  before  described,  the 
Service  and  the  Department  have  under 
consideration  the  granting  of  the  re¬ 
quested  exemption,  under  the  authority 
of  section  408(a)  of  the  Act  and  section 
4975(c)  (2)  of  the  Code  and  in  accord¬ 
ance  with  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  PR  18471, 
April  28,  1975)  and  Rev.  Proc.  75-26, 
1975-1  C.B.  722,  SO  that,  effective  January 
1, 1975,  the  restrictions  of  sections  406(a) 
and  (b)  (1)  and  (2)  (ff  the  Act  and  the 
taxes  Imposed  under  sections  4975(a) 
and  (b)  of  the  Code,  by  reason  of  sec¬ 
tions  4975(c)  (1)  (A)  through  (E)  of  the 
Code,  shaU  not  apply  to  the  sale  of  an 
individual  life  Insurance  or  annuity  con¬ 


tract  by  an  employee  benefit  plan  to  a 
participant  under  such  plan,  if 

(1)  Such  participant  is  the  insured  un¬ 
der  the  contract; 

(2)  The  contract  would,  but  for  the 
sales,  be  surrendered  by  the  plan;  and 

(3)  The  amount  received  by  the  plan 
as  consideration  for  the  sale  is  at  least 
equal  to  the  amount  necessary  to  put  the 
plan  in  the  same  cash  position  as  it 
would  have  been  in  if  it  had  retained  the 
contract,  surrendered  it,  and  made  any 
distribution  owing  to  the  participant  of 
his  vested  Interest  under  the  plan. 

(4)  With  regard  to  any  plan  which  is 
an  employee  welfare  benefit  plan,  such 
plan  must  not,  with  respect  to  such  sale, 
discriminate  in  form  or  in  cgieration  in 
favor  of  plan  participants  who  are  offi¬ 
cers,  sharehcdders,  or  highly  compen¬ 
sated  employees. 

Signed  at  Washington,  D.C.,  this  14th 
day  of  January,  1977. 

William  J.  Chadwick, 
Administrator  of  Pension  and 
Welfare  Benefit  Programs, 
UJS.  Department  of  Labor. 

Donald  C.  Alexander, 
Commissioner  of  Internal  Revenue. 

[FR  Doc.77-1708  Piled  l-19-77;8:46  am] 
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